anonymity, showed that these prohibitions played a role in creating shortages in egg and sperm supplies. Adoption of prohibitions on anonymity in the United States could result in similar shortages.
This article focuses on the potential effects of prohibitions on anonymity on the practice of surrogacy. The practice of surrogacy in the United States is highly dependent on donor eggs. Unlike most jurisdictions that prohibit gamete donor anonymity, the majority of U.S. states that permit surrogacy, distinguish between gestational and traditional surrogacy. In traditional surrogacy, the surrogate uses her own eggs and is the genetic mother of the conceived baby. However, in gestational surrogacy, the eggs of the intended mother or a donor are used and the surrogate is not the genetic mother. Donor eggs are used only in gestational surrogacy but not in traditional surrogacy. States that distinguish between traditional and gestational surrogacy provide legal certainty only to gestational surrogacy while leaving traditional surrogacy in a legal limbo. Infertility practitioners endorse the legal preference for gestational surrogacy.. This article advises that a shift toward an open identity system in the United States should be considered with extra caution because of the potential consequences to the practice of surrogacy. Prohibitions on gamete donor anonymity causing a scarcity in donor eggs could force a return to traditional surrogacy, with the accompanying legal uncertainty. Alternatively, the legal uncertainty enveloping traditional surrogacy could deter those in need of surrogacy from seeking it altogether thereby significantly contracting the practice of surrogacy.
I. INTRODUCTION donor opts out of disclosing his identifying information to the conceived child, his medical records remain available. 6 As the debates on gamete donor anonymity gain steam, they usually focus on the privacy and procreative liberty interests of the parents, the privacy interests of the donors, the best interests of the born children and the effects on the supply of donor gametes. 7 In a previous study, I have explored the impact of prohibitions on gamete donor anonymity on the supplies of egg and sperm and the potential effect on the broad population of fertility patients in need of donor gametes. 8 This article addresses unexplored aspect of the gamete supply problem, which is practically unique to the United States, and which could 6 See WASH. REV. CODE § 26.26.750 (2012) . 
8
Bernstein, supra note 7, at 1205-18. 294 Vol. 10:2 PROHIBITIONS ON GAMETE DONOR ANONYMITY affect a subset of individuals in need of gamete donationfertility patients who require both egg donation and a surrogate in order to have a child. This article examines the way in which adoption of prohibitions on gamete donor anonymity in the United States could affect gamete supplies and unintentionally destabilize the practice of surrogacy.
My earlier study of Victoria (Australia), Sweden and the United Kingdom, each of which adopted prohibitions on gamete donor anonymity, revealed a disconcerting picture of the effect of these prohibitions on gamete donor supplies. Although the data is inconsistent at times, all three jurisdictions suffer from significant shortages in donor gametes accompanied by long wait-lists for recipients. Although the prohibition on gamete donor anonymity is not necessarily the only factor leading to a shortage in donor gametes, it appears to have played an important role in creating these shortages. 9 Surrogacy practice in the United States is highly dependent on donor eggs. There are two types of surrogacy arrangements. The first is traditional surrogacy, in which the surrogate is inseminated with sperm from the male partner of the intended parents or with donor sperm. In this type of surrogacy the surrogate's eggs are used and she is the genetic mother of the child she carries. 10 The second type is gestational surrogacy, in which the surrogate carries an embryo created through in vitro fertilization (IVF) with the sperm and eggs of the intended parents or donors. In this type of surrogacy the surrogate is not the genetic mother of the baby because her eggs are not used. 11 Gestational surrogacy often involves donor eggs, not the intended mother's eggs. The most recent available data shows that 46% of reported IVF cycles for surrogacy involved donor eggs. Furthermore, donor eggs are usually eggs of younger women, and are, therefore, more likely to produce a pregnancy and a live birth through surrogacy, than cycles using the intended mother's eggs.1 2 Yet, while gestational surrogacy is highly dependent on donor eggs, the United States, unlike most other jurisdictions that prohibit gamete donor anonymity, legally differentiates between gestational surrogacy and traditional surrogacy (which does not require donor eggs of a third party). Currently, fifteen states clearly permit surrogacyl 3 ; however, eleven accord gestational surrogacy legal certainty while leaving traditional surrogacy in a legal limbo.1 4 Only four states that permit surrogacy, afford both traditional surrogacy and gestational surrogacy the same level of legal certainty.1 5 Unsurprisingly, gestational surrogacy has become more common than traditional surrogacy. Fertility practitioners prefer gestational surrogacy partly because of the enhanced legal certainty it offers all participants in the surrogacy arrangement. They also choose it because they believe that a gestational surrogate who is not genetically related, is less likely to change her mind and refuse to deliver the baby to the intended parents. 16 The legal and medical preference in the United States for gestational surrogacy, which is highly dependent on donor eggs, raises concern that prohibitions on gamete donor anonymity could have detrimental ramifications for the practice of surrogacy. Prohibitions on gamete donor anonymity played a role in creating donor shortages in jurisdictions that adopted them. Some potential donors concerned about future contact with their conceived genetic
12
See infra text accompanying notes 22-23. 13 offspring decided not to donate their gametes. Adoption of these prohibitions in the United States could contribute to creating donor gamete shortages and destabilize the practice of surrogacy in two ways. First, a scarcity in donor eggs could force a return to traditional surrogacy (in which the surrogate provides the eggs and not a third party) with the accompanying legal uncertainty. Second, the legal uncertainty enveloping traditional surrogacy could deter those in need of the services of a surrogate from seeking it altogether, resulting in a contraction of the practice of surrogacy in the United States. Although social attitudes toward surrogacy may change as the twenty-first century progresses, the potential ramifications from an abrupt change to an open identity system point to the need to act with caution when considering this change. 17 Part I of this article provides a brief introduction to the practice of surrogacy. Part II discusses the impact of prohibitions on gamete donor anonymity on the supplies of donor gametes in three jurisdictions: Victoria (Australia), the United Kingdom and Sweden. Part III examines the legal and practitioner preference for gestational surrogacy over traditional surrogacy in the United States. Part IV discusses the potential destabilization of the practice of surrogacy in the United States should prohibitions on gamete donor anonymity become common.
II. THE PRACTICE OF SURROGACY
The practice of surrogacy is comprised of two types of surrogacy. The first is traditional surrogacy, in which the surrogate is inseminated with sperm from the intended father or with donor sperm. In this type of surrogacy, the surrogate's eggs are used to conceive the baby and she is his genetic mother. 18 The second type is gestational surrogacy, in which the surrogate carries a baby conceived through IVF with the sperm and egg of the intended parents or donors. In this type of surrogacy the surrogate's eggs are 17 See infra Part V.
18
Ciccarelli & Beckman, supra note 10; AMERICAN 24 See id. at 3. Yet, even these numbers are incomplete because they do not include all fertility clinics in the United States and cover only completed IVF cycles, excluding incomplete ones. Id at 8. Therefore, these numbers cannot report how many women serve as gestational surrogates. Id.
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Vol. 10:2 PROHIBITIONS ON GAMETE DONOR ANONYMITY assesses that in 2007, medical practitioners performed 1,293 IVF cycles involving gestational surrogates. 25 It also reports that 733 non-donor IVF cycles involving gestational cycles were conducted that year. 26 Thus, 560 cycles, 46% of the total number of IVF cycles, were conducted using donor eggs. This figure is of particular importance because cycles using donor eggs, which are typically eggs from younger women, are more likely to result in a pregnancy and live birth. Thus, the percentage of gestational surrogate babies born through cycles using donor eggs is likely much higher than 46% of the total number of babies born through IVF cycles involving surrogates.
III. THE IMPACT OF PROHIBITIONS ON GAMETE DONOR ANONYMITY ON GAMETE SUPPLIES
Prohibiting gamete donor anonymity is a growing global trend. In jurisdictions prohibiting anonymity, egg and sperm donors are not anonymous. Instead, typically, when the child reaches the age of eighteen he can find out the identity of the egg or sperm donor -his genetic parent. 27 The main goal driving the movement toward an open identity system are beliefs that children need to develop their own identity, and that possession of information regarding their genetic origins is crucial for that purpose. 28 Prohibitions on gamete donor anonymity are currently in place in eleven jurisdictions. These jurisdictions include:
25
See id. at 8-9 (reporting CDC data). SART data for 2008 is significantly higher, reporting 2,502 gestational surrogate IVF cycles, 987 gestational births and 1,395 born babies. The difference is due to the fact that 53 of 483 fertility clinics do not report to CDC but do report to SART. At the same time, not all IVF clinics are members of SART, therefore, it is likely that both data-sets are under-inclusive. Id. at 12.
26
Id. at 9. 32 Moreover, in 2011, Washington State was the first state in the United States to adopt a statute that makes a prohibition on anonymity the default option the donor has to reveal her identity, unless she opts out. Yet, even if a donor opts out, the donor's medical records will remain available to the conceived offspring. 33 Prohibitions on gamete donor anonymity impact a broad host of interests. Commentators have been concerned with the best interests of the children. 34 Specifically, advocates of these prohibitions emphasize the importance of allowing donor conceived children to develop their identities, to access their family medical history and to avoid accidental incest with another offspring of the donor. 35 Those opposed to prohibitions on anonymity discussed the privacy and procreative interests of the intended parents, who may not want their donor-conceived child to know he or she is not 34 See generally Best Interests, supra note 7, at 461-65; Response, supra note 7; Shanley, supra note 4, at 268-70. 35 For discussions of the importance of developing the child's identity, see TEST TUBE FAMILIES, supra note 3, at 114-129; Benward et al., supra note 7, at 232-34; Shanley, supra note 4, at 268-70. For a discussion of health concerns and the risk of incest, see, e.g., Dennison, supra note 4, at 14-16. their genetic child.
3 6 Finally, commentators raised concerns regarding the impact on the privacy interests of the donors, who may not desire contact with the conceived child and the potential impact on donors' willingness to donate in an open identity system. 3 7 Yet, in this Article I focus on only one aspect of the debate -the impact on gamete donor supplies -in order to examine the potential repercussions for a subset of fertility patients: those needing both donor egg and a surrogate in order to have a child.
In a study I published in 2010, I examined the impact of prohibitions on gamete donor anonymity on gamete donor supplies. 38 I studied the data available from three representative jurisdictions that prohibit anonymity: Sweden, the Australian state of Victoria and the United Kingdom. 39 My study showed that, despite not always 37 See, e.g., Bernstein, Regulating Reproductive Technologies, supra note 7. at 1205-1218 (examining the impact of prohibitions on gamete donor anonymity on gamete supplies in Victoria, Sweden and the United Kingdom); Cohen & Coan, supra note 7, (examining the effect of prohibitions on anonymity on compensation for gamete donations); Sauer, supra note 36, at 943-45 (arguing that the donors privacy interests should be considered when examining prohibitions on gamete donor anonymity). 38 See generally Bernstein, supra note 7. 39 Id. at 1190. "I selected Sweden and Victoria because they are the first jurisdictions in which donor anonymity was prohibited. Therefore, donor-conceived children have reached or are reaching the age at which they can demand to know the donor's identity. Additionally, in these jurisdictions there is relatively more data than in other jurisdictions on the effects on the number of gamete donors. I selected the United Kingdom as a representative of a jurisdiction in which anonymity was recently prohibited. The prohibition on anonymity in the United Kingdom is currently in the midst of a heated debate and, therefore, the effects of this shift are well-documented and quantified. I should add that although I did not provide detailed information on the data in the 2013 301 consistent data, an overall picture of dire shortages in donor gametes. 40 The study first examined Sweden, which in 1985 was the first jurisdiction to pass a law that allowed a child, conceived with donor sperm, to find out the identity of the donor. 4 1 The study found that although early reports showed a decrease in the number of gamete donors based on the number of new donors per year, a 1995 article relying on data up to 1993, found a subsequent increase. 42 Based on the 1995 article, commentators believed that the prohibition on donor anonymity caused only an initial decline in gamete donor supplies. 43 Yet, further investigation revealed that no one has conducted an additional study in Sweden since the mid-1990s and also that the Swedish authorities do not publish the relevant data 44 But, indirect data regarding the number of donor inseminations and media reports of donor sperm shortages and long wait-lists indicated an ensuing scarcity in donor supplies. 45 Secondly, the study examined, Victoria, an Australian state, which was one of the first jurisdictions to prohibit gamete donor anonymity. 46 Victoria instated an open other jurisdictions in which anonymity was prohibited, the overall situation of gamete shortage and long wait-lists in these jurisdictions does not appear to differ from the situation in Victoria, Sweden, and the United Kingdom." Id. at 1207, n. 101. 47 However, under the Infertility Act of 1984, no information could be released without the donor's consent. 48 In 1995, the Victorian legislature enacted the Infertility Act of 1995, which came into effect in 1998, and allowed donor conceived children to access information about donors once they reach the age of eighteen. 49 The study examined officially released figures of the number of new donors per year and showed that although the number of sperm donors fluctuated between individual years, the figures demonstrated a gradual decline in the number of new donors, corresponding with the enactment and enforcement of the two acts. 50 The study noted that while other factors, including the introduction of more effective reproductive technologies, such as IVF and intracytoplasmic sperm injection ("ICSI") could have decreased the need for sperm donors, the media continues to report shortages in sperm supply. 51 47 The Infertility ( Finally, the study examined the impact on gamete supplies in the United Kingdom, where a law prohibiting donor gamete anonymity came into effect in 2006.52 The study assessed the official data released and concluded that it portrayed a mixed picture. 53 The data did not reveal more than an initial decline in the yearly number of newly registered donors. 54 However, the study noted that some reports point out that the numbers of registered donors is misleading because of the increase in known donorsfriends or relative who usually donate for only one person's exclusive use. 5 5 At the same time, other parts of the data raised concern. The study's examination of the data revealed a decline in the number of newly registered egg share donors (women undergoing IVF to have their own child and donating excess eggs).56 In addition, examining indirect data, it noted a decline in the number of IVF treatment cycles with donated eggs or sperm. 57 The study concluded that although the data from the United Kingdom is mixed, it warrants concern regarding the impact that the prohibition on gamete donor anonymity had on the availability of the gamete supplies. 
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Bernstein, supra note 7, at 1211. 54 Id.
55
Id. at 1211-12.
56
Id. at 1212.
57
Id. Although the number of treatment cycles began declining since 2001, suggesting that other factors such as utilization of more effective reproductive technologies played a role here.
58
Id. Since this Article focuses on the potential impact of prohibitions on anonymity on the supply of eggs for surrogacy, the United Kingdom data, which includes data on eggs is particularly important. My study was conducted a relatively short time after the prohibition on anonymity came into effect in the United Kingdom. Unfortunately, the current data does not provide a clearer picture. As before, the overall number of newly registered egg donors is generally not lower than before the law came into effect. New Donor Registrations, HUMAN 59 However, the study noted that although it appears that the prohibition on anonymity played a role in decreasing gamete supplies, other factors such as the prohibition on compensation for gamete donors, likely also played a significant part in enhancing the shortage. 60 The study suggested that potential donors' concerns of future contact by the conceived offspring influenced their decision-making.
6 1 In light of the study's findings in other jurisdictions, the adoption of prohibitions on anonymity in the United States could play a role in creating shortages in gamete supplies. As was the case abroad, potential donors in the United States may be deterred from donating, fearing future contact by the conceived offspring. Since prohibitions on gamete donor anonymity are likely to be adopted on a state-by-state basis and not by the federal government, the effect on gamete supplies would depend on the number of states that would adopt these prohibitions.
At 59 Bernstein, supra note 7, at 1212-13.
60
Id. at 1213.
61
Id. at 1215.
2013
willing to reveal their identity for a higher compensation. 62 This suggests that prohibitions on donor gamete anonymity may not create shortages in the United States, but instead raise prices for sperm and egg.
It pay an egg donor is $4,500.69 Thus, a similar increase in the price for eggs could result in a significant contraction of the market for eggs because few buyers will be able to afford the purchase. Consequently, even in the absence of prohibitions on compensation, prohibitions on anonymity in the United States carry the risk of depleting gamete supplies.
In addition, the data provided focuses mostly (excluding the United Kingdom) on sperm donors. Some commentators believe that egg donors may be less affected by the removal of anonymity than sperm donors because they are more interested in the outcome of their donation. 70 While many studies examined the attitudes of sperm donors and egg donors toward anonymity and the conceived offspring, the two were not compared in a single study. 71 Interestingly, one study comparing the attitudes of egg and sperm donors toward the conceived children, although not focusing directly on anonymity, showed that sperm donors felt a paternity relationship to the conceived children, while egg donors distanced themselves from the conceived children as not having a family relationship to them. 72 Thus, in the absence of conclusive data comparing sperm and egg donors' attitudes toward the removal of anonymity, it is impossible to predict whether removal of anonymity in the United States will have disparate impact on egg donors.
Finally, social attitudes toward anonymity may change as the twenty-first century progresses. 73 One might argue 69 See Id. And this price is, in fact, much higher because the recipient also has to pay for all the donor's retrieval costs. These costs can amount to an additional $10,000 per retrieval cycle. that a society that is open to the idea of identified donors is more likely to produce a larger pool of donors who would be willing to donate despite the absence of anonymity. However, current evidence from jurisdictions like Sweden and Victoria, where prohibitions on donor anonymity have been in force for over two decades, does not indicate such a shift. Instead, it appears that prohibitions on anonymity still play a role in creating shortages in gamete donations in these jurisdictions. And, although attitudes may change globally and domestically in coming years, without evidence of a shift of attitudes, concerns regarding the impact of gamete supplies remain.
IV. A PREFERENCE FOR GESTATIONAL SURROGACY
The legal regime governing surrogacy in the United States differs from the corresponding regime in most jurisdictions that prohibit donor anonymity. This Part will show that most states that permit surrogacy recognize or provide legal certainty only to gestational surrogacy, which is highly dependent on donor eggs. Furthermore, U.S. medical practitioners endorse a preference for gestational surrogacy, believing it is a safer practice both legally and psychologically.
A. Legal Preference
Most jurisdictions that prohibit gamete donor anonymity do not distinguish between traditional and gestational surrogacy. Sweden, 74 Norway, 75 
NORWEGIAN MINISTRY OF FOREIGN AFFAIRS, ASSISTANCE TO
NORWEGIANS ABROAD (WHITE PAPER) 33 (2011) (Nor.), available at http://www.regjeringen.no/pages/38027779/PDFS/STM20102011001200 OENPDFS.pdf (noting under Norwegian law the woman who has given birth to the child is regarded as the mother of the child and that egg donation is prohibited in Norway, which means that gestational surrogacy using a donor egg is illegal); see also altruistic surrogacy arrangements but do not distinguish between gestational and traditional surrogacy. There are only two jurisdictions, the Australian states of Victoria and Western Australia, that prohibit gamete donor anonymity and distinguish between gestational and traditional surrogacy. 83 The legal landscape in the United States is different. This section will show that among the states that permit surrogacy, most provide legal certainty only to gestational surrogacy and not to traditional surrogacy. Consequently, only those engaged in gestational surrogacy can be assured that the surrogacy agreement will be enforced, and parental rights will be given to the intended parents and not to the surrogate and her husband. Traditional surrogacy arrangements do not benefit from the assurance of legal certainty, and stand the risk that parental rights will be given to the surrogate and her husband.
Federal law does not regulate either gestational or traditional surrogacy. 84 Some states, whether through statute or judicial opinions, have reacted to regulate surrogacy, but will vary significantly across jurisdictions. Some states prohibit surrogacy, some states are silent and their laws give no indication as to whether surrogacy is permitted, while other states allow it but usually with some restrictions. 8 87 This list does not include states that are generally silent on whether surrogacy is legal or states in which there is no consensus regarding whether surrogacy is, in fact, permitted and whether the intended parents' rights would be enforced against the surrogate. Specifically, Tennessee is not included, which is sometimes listed as a state that allows surrogacy, because its statute is contradictory and there is no case law adjudicating surrogacy. See TENN. CODE. ANN. § 36-1-102(48) (2012) (providing that in both traditional and gestational surrogacy the surrogate relinquishes rights to the intended parents, but also states that this provision will not be construed "to expressly authorize the surrogate birth process in Tennessee unless otherwise approved by the courts or the general assembly"). 88 The language of the statute in Arkansas appears to expressly permit only traditional surrogacy. See ARK. CODE ANN. § 9-10-201
(2012) (focusing on surrogacy through artificial insemination). Yet, the focus on artificial insemination is likely the result of the technology available at the time the statute was enacted. Arkansas law has been widely interpreted to recognize both traditional and gestational surrogacy. Washington 9 1 allow both traditional and gestational surrogacy. The remaining eleven states allow only gestational surrogacy or show a clear preference for it by granting it increased legal certainty. One approach expressly distinguishes between the two forms of surrogacy, recognizing gestational surrogacy while stating that traditional surrogacy will not be enforced. In California, case law indicates that genetic parents will first be assigned parental rights, which make a traditional surrogate the legal mother. However, when the surrogate is a gestational surrogate, with no genetic link, the intended parents, whether they are genetically related or not, are assigned parental rights. 92 92 Johnson v. Calvert, 851 P.2d 776, 782 (Cal. 1993) (finding that when the surrogate who gave birth is not the genetic mother, the woman who is genetically related to the child and intended to have the adopted a statutory scheme, which confirms the courts' approach, and enforces only gestational surrogacy agreements. 93 Similarly, in New Jersey and in Ohio courts have recognized gestational surrogacy agreements, while refusing to enforce traditional surrogacy agreements. 94 In Illinois and North Dakota, statutes achieve a similar effect, by expressly recognizing gestational surrogacy, while refusing to grant such recognition to traditional surrogacy. 95 child is the legal mother); In re Marriage of Moschetta, 30 Cal. Rptr 893, 894-95 (Cal. Ct. App. 1994) (refusing to enforce a surrogacy agreement where the surrogate was both the genetic and the birth mother); In re Marriage of Buzzanca, 72 Cal. Rptr. 2d 280, 282 (Cal. Ct. App. 1998) (holding that when the child is not genetically related to the surrogate or the intended parents, the intended parents are the legal parents). A second approach expressly recognizes gestational surrogacy, but does not illegalize traditional surrogacy. The states exercising this approach include Nevada, 96 Texas, 97 and Utah. 98 Consequently, gestational surrogacy is accorded legal certainty while traditional surrogacy remains in a legal limbo, which may mean that it will not be enforced or that enforcement is uncertain.
Louisiana agreement must require that the eggs used in the assisted reproduction procedure be retrieved from an intended parent or donor. The gestational mother's eggs may not be used in an assisted reproduction procedure"). See Trowse, supra note 80, at 626-27 (emphasizing that under Texas law only surrogacy arrangements in which the surrogate is not genetically related to the child will be enforced).
98 UTAH CODE ANN. §78B-15-801 (LexisNexis 2012) (allowing gestational surrogacy agreements but providing that "the gestational mother's eggs may not be used in the assisted reproduction procedure."). parents were the genetic parents, and the surrogate wished to relinquish her parental rights, the intended parents should be listed on the birth certificate.1 00 In another instance, the court refused to enforce a traditional surrogacy agreement.1 01 This approach, while clarifying that traditional surrogacy is illegal and inadvisable, leaves the door open to potential enforcement of gestational surrogacy.
Finally a fourth approach, endorsed by Florida recognizes both types of surrogacy but increases the legal certainty of gestational surrogacy by imposing additional hurdles on the enforcement of traditional surrogacy. Florida treats only traditional surrogacy under a pre-planned adoption agreement regime. Under this regime the surrogate has a right of rescission within 24 hours after the birth of the child. 102 
B. Medical Practioners'Preference
While there is some, albeit incomplete, data regarding the practice of gestational surrogacy, there is no data on the prevalence of traditional surrogacy. Thus, no comprehensive empirical study has been conducted to determine whether gestational surrogacy or traditional surrogacy is the preferred practice in the United States.1 03 At the same time, some commentators1 04 The legal preference for gestational surrogacy, apparently, has trickled to medical circles. Infertility specialists believe that gestational surrogacy is legally safer. The American Society for Reproductive Medicine's guide for patients states that traditional surrogacy is more likely to be legally complicated, while gestational surrogacy is a, legally, lower risk procedure. 1 07 Warnings regarding the increased legal risk are also passed on to infertility patients through Internet fertility sources. 10 8 At the same time, practitioners' preference for gestational surrogacy stems also from concerns that the Scott, supra note 86, at 139 (stating that most surrogates today are not the genetic mothers of the born child). But ef, Council for Responsible Genetics, supra note 20, at 6 (stating that the cost of IVF, which is needed for gestational surrogacy, compared to the cost of artificial insemination needed for traditional surrogacy, suggests that many parents will choose traditional surrogacy Surrogate is NOT related to the child and less likely to want to keep the child. And if she did try to keep the child she really does not have much ground to stand on because she is NOT the biological mother.").
V. POTENTIAL RAMIFICATIONS OF PROHIBITION ON GAMETE

DONOR ANONYVITY ON THE PRACTICE OF SURROGACY
Women with certain medical problems and gay men may require both donor eggs and a surrogate in order to have a child who is genetically related to one of the partners. 113 However, prohibitions on gamete donor anonymity have played a role in creating shortages in the supplies of egg and sperm. This Part posits that should prohibitions on gamete donor anonymity become common in the United States, they could contribute to creating donor gamete shortages. Consequently, while individuals requiring donor eggs can now rely on the legal rights granted to gestational surrogacy in most of those states permitting such surrogacy, a prohibition affecting donor gamete supplies could greatly limit this option. In the absence of ample supplies of donor eggs, the practice of surrogacy could be affected in two ways. First, the shortages could force a return to traditional surrogacy with the accompanying legal uncertainty. Second, individuals in need of surrogacy, but deterred by the legal uncertainty accompanying traditional surrogacy, could refrain from seeking surrogacy altogether or go overseas.
A. Return to Traditional Surrogacy
Under this first option, faced by shortages in donor eggs, individuals in need of both donor eggs and a surrogate could resort to using a traditional surrogate whose eggs would be them, they feel they would have great emotional difficulty relinquishing a child that is biologically theirs ( finding that the majority of surrogates' beliefs regarding the importance of a genetic link depended on whether they were traditional or gestational surrogates.). 113 See generally AMERICAN SOCIETY FOR REPRODUCTIVE MEDICINE, supra note 10, at 14 (including medical issues include a congenital absence of a uterus, a prior hysterectomy, an odd shaped, such as a tshaped uterus, a repetitive pregnancy loss, or a medical condition that is incompatible with pregnancy, such as a severe heart disease, lupus, or a history of breast cancer).
used instead of the eggs of a third party. Surrogates have traditionally not been anonymous. Surrogates often maintain contact with the child and intended parents after the birth of the child. Furthermore, unlike parents using solely donor gametes, parents using surrogates usually tell their children about their conception method. 114 Thus, prohibitions on gamete donor anonymity are unlikely to affect the availability of traditional surrogates in the way they could affect the supply of eggs.
A resort to traditional surrogacy could eradicate the progress made with the advent of gestational surrogacy, particularly in terms of increasing legal certainty within the practice of surrogacy. The shift to gestational surrogacy enhanced both legal certainty and diminished concerns that surrogates will change their minds. Practitioners prefer gestational surrogacy over traditional surrogacy, in part, because it offers legal certainty about parental status to all parties to the contract. allow surrogacy accord legal certainty only to gestational surrogacy. State legislatures and courts granted gestational surrogacy the legal certainty they would not grant traditional surrogacy, because traditional surrogacy was perceived as more immoral. Traditional surrogacy can be viewed as baby-selling, while gestational surrogacy is generally viewed as a cure for infertility. 116 Lawmakers have viewed traditional surrogacy as an agreement in which the surrogate gives her child to the couple, while gestational surrogacy was viewed as an arrangement where the couple gives their child to the surrogate for gestation. Therefore, the former is seen as baby selling and the latter as a curing treatment. 117 Gestational surrogates are viewed differently than traditional surrogates. Gestational surrogacy splits the genetic mother from the surrogate mother, thereby weakening the connection between the surrogate and the baby. 118 Gestational surrogates are often described as 'carriers' and not mothers. The gestational surrogate's lack of a biological connection with the child she is carrying diminishes her identity as the child's mother, and instead is viewed as providing contractual gestational services to the actual parents. 119 At the same time, traditional surrogates are seen as giving their child to another woman. Therefore, traditional surrogate is perceived as having a greater claim to the child than the intended mother. 120 Given the current climate and perceptions of traditional surrogacy, a forced return to traditional surrogacy due to scarcity in donor eggs is likely to increase legal uncertainty for those involved in the practice of surrogacy. Furthermore, practitioners prefer gestational surrogacy not only because of the increased legal certainty, but also due to their belief 
